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THE QUESTION OF REASONABLENESS IN 
DETERMINING WHAT IS A PROPER EX: 
ERCISE OF THE POLICE POWER. 





Some weeks ago we commented upon the 
lack of concern with which some courts were 
regarding the most evident encroachments 
upon private rights having no conceivable 
justification under what is known as the 
police power. In this editorial we de- 
sire to call attention to a rule of constitu- 
tional construction not generally under- 
stood, i. e., that even if the subject matter of 
any particular legislation falls within the 
compass of the police power, the further 
question arises, is the method adopted to 
meet the emergency, justified otherwise by 
the use of the police power, a reasonable 
one? 

When a legislature in this country ap- 
proaches a consideration of the power to 
enact any particular piece of legislation, it 
is confronted with certain restrictions, 
which the people have set for their own 
protection. Within these limitations a 
legislature is without restriction. True, 
it might be said that some contemplated 
legislative act was very inexpedient, might 
drive the state into bankruptcy, or injure 
its good name. Such questions, however, 
the people have seen fit to leave with the 
legislature itself to determine, and as to 
any alleged breach of confidence in this as- 
pect the courts are not concerned. 


Most frequently, the next question arises, 
does the proposed act violate the restric- 
tions set by the people to protect them- 
selves in the enjoyment of certain inaliena- 
ble private rights. The frequent recur- 
rence of this question is due to the fact 
that it is the common failing of humanity, 
when clothed with a little brief authority, 
to make the conduct of our neighbor con- 





form to their own conceptions of the eternal 
fitness of things, and so it is that most of 
our legislation passes over the restrictions 
set by the constitution, and regulates or de- 
stroys certain private rights protected by 
the constitutions. 


But the legislative discretion is not final- 
ly determined by this fact. It does not 
settle the question of the constitutionality 
of any proposed legislation to say that it 
oversteps the bounds set by some constitu- 
tional limitation. Thus, it is a universal 
constitutional restriction that no person 
shall be deprived of his liberty without the 
judgment of his peers. But everywhere it 
is possible on the report of a physician to 
seize a man with small-pox and confine him 
in quarantine with absolutely no process of 
law whatever, and to whose involuntary 
confinement. the writ of habeas corpus is 
an unavailable remedy. 


The next question to be determined, 
therefore, is whether this proposed regula- 
tion of the private enjoyment of life, liber- 
ty or property, contrary to the strict terms 
of the constitution is justified by that uni- 
versal principle of collective self preserva- 
tion, known as the police power. For, we 
apprehend there is no occasion to justify 
any law under the police power until it be- 
gins to overstep express constitutional re- 
strictions. 

In order to justify strictly unconstitution- 
al legislation under the police power, it 
must meet either one of three great public 
emergencies, to-wit, the public health, the 
public morals and the public safety. “What 
is more than these, cometh of the evil one,” 
although some courts had added other con- 
siderations, not emergencies in any sense 
of the term, with the evident intention of 
releasing the legislature from all constitu- 
tional restrictions, so far, at least, as the 
regulation of private conduct is concerned. 


But, having justified an act under the po- 
lice power, the inquiry as to the power of 
the legislature to enact it is not concluded 
until it is determined whether the method 
provided by the act to meet the emergency 
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thus justified by the police power is reason- 
able. 

Thus, for instance, it is unconstitutional 
to destroy a man’s house without condemna- 
tion and just compensation. Nevertheless, 
a police ordinance may provide for the de- 
struction of such adjoining property as to 
prevent the spread of fire, as such an act is 
in interest of the general safety of the pub- 
lic. But suppose the act should justify 
the wholesale destruction of property with- 
in several blocks of a fire, such an act would 
be clearly unreasonable. Here the ques- 
tion is not one of expediency, but of reason- 
ableness, to-wit: Does the act go further 
than necessary to meet the emergency, or 
does it sacrifice private rights in value out 
of all proportion to the public benefit to be 
derived. 


A recent discussion of great value on the 
question of reasonableness of police legisla- 
tion is contained in the opinion of that 
splendid jurist, Judge Marshall, of the Su- 
preme Court of Wisconsin, in the case of 
Bonnett v. Vallier, 116 N. W. 885, where it 
was held that a tenement law, in the nature 
of a police regulation in the interest of the 
public health, which made every habitation 
regardiecs of locality, a boarding house, in 
case the proprietor allows a person not a 
member of his family to have a sleeping 
room in the house, and regulates the main- 
tenance of the house as regards light, lo- 
cation of beds, equipment with water clos- 
ets, etc.,.is an unreasonable interference. 
The court said: “There must be reasonable 
ground for police interference and also the 
means adopted must be reasonably necessa- 
ry for the accomplishment of the purpose 
in view. So in all cases where the inter- 
ference affects property and goes beyond 
what is reasonable by way of interfering 
with private rights, it offends against the 
general equality clause of the constitution, 
it offends against the spirit of the whole 
instrument; it offends against the prohibi- 
tions against taking property witheut due 
process of law, and against taking vrivate 
property for public use without first ren- 
dering just compensation therefor. In 





the ultimate, the scope of the term as 
regards any situation must be measured 
having regard to the fundamental princi- 
ples of human liberty, as they were under- 
stood at the time of the formation of the 
constitution and were intended to be im- 
pregnably entrenched thereby, adapting the 
same, of course to our modern conditions. 
Those principles have not changed in the 
years that have elapsed since the constitu- 
tion was formed. They are unchangeabie 
and are of no less but rather of greater 
importance than they were when the fram- 
ers of the constitution attempted so care- 
fully to guard them.” 








NOTES OF IMPORTANT DECISIONS. 





PARENT AND CHILD — PARAMOUNT 
RIGHT OF PARENT TO CUSTODY.—One of 
the questions of law on which this Journal has 
alweys taken a strong position as against the 
tendcncy of modern authorities is the attempt- 
ed application of the “best interests of the 
child” rule to cases where a parent sues for 
the custody of his own child. In all such cases 
our contention has been that the courts are not 
permitted to weigh delicately in the balances, 
as against a parent the “best interests of the 
child,” unless it is first shown that the parent 
contending for his own offspring is utterly un- 
fit, morally or financially to raise them. 


Many recent cases have strangely insisted 
upon running contrary to this fundamental rule 
and have permitted strangers or relatives, who 
through some arrangement or another have se- 
cured the custody of a child to retain it in the 
face of the demand of the real parent for its 
custody, basing their decision on the ground 
that financial or other secondary considerations, 
such as the fact that attachment had grown up 
between the child and its foster parents, indi- 
cated that the “best interests of the child” 
led to the conclusion that the parent should 
be deprived of its custody. 

It is refreshing therefore to run upon a de- 
cision in which the court is abie to brush aside 
surface considerations and decide a question 
of this importance in line with fundamental 
principles of law. common alike to every civ- 
ilized community. Such a decision is that 
hand2:d down by the supreme court of Kansas, 
in the recent case of Swarens vy. Swarens, 97 
Pac. 968, where it was held that where a father 
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was a well to do farmer, and was an educated 
man and had no immoral habits, and his sec- 
ond wife was well educated and of good char- 
acter, the court properly awarded to him the 
custody of a child by his first wife, though the 
home furnished by the grandparents of the 
child was in some respects better than the 
home of the father. 


In this case the plaintiff when his first wife 
died, placed his baby girl with its grandpar- 
ents. Some years afterwards, after he had 
married again, he wanted the child back. The 
grandparents contested the father’s demand 
on the ground that they were better able finan- 
cially to care for the child, that they had come 
to regard the child as their own and that the 
child loved them as the only parents whom 
she ever knew. The court, however. in re- 
turning the child to the parent, said: ‘“The law 
regards the father where, as in this case, the 
mother is not living, as the rightful custodian 
of his child as against the claims of all others. 
This right might, of course, be forfeited by 
conduct of the father showing him to be mani- 
festly unfit to have the custody and care of 
his child. Courts in the interest of minor 
children may take them from their parents 
and place them elsewhere, even in the cus- 
tody of strangers, but in the exercise of this 
extraordinary power the rights of the parent 
must be recognized and protected. It cannot 
be assumed without clear and_ satisfactory 
proof that a father is destitute of ordinary 
parental affection, and wholly indifferent to 
the welfare of his only child. There is noth- 
ing in the evidence presented here which in- 
dicates that Opal will not receive advantages 
in her father’s home equal to, or better than, 
those enjoyed by children generally. The 
home furnished by her grandparents is in every 
way desirable. and in some respects, perhaps, 
better than can now be given by her father; 
but what the future may have in store for her 
at either place we cannot know. A child may 
not be taken from its parent merely because 
a home superior in some particulars is offered 
to it by another.” 


This rule does not exclude the application of 
the “best interest of the child rule.” It merely 
throws the burden of proof on those who would 
contest the right of the natural parent to have 
the custody of his own child, to show that such 
parent is unfit to have the care of his child, or 
that the interests of the child, its health or 
morals, will materially suffer by the change. 
This rule is of course not a hard and fast one, 
unreasonably hedging the discretion of the 
chancellor but is merely intended to safeguard 
the paramount right of parents to the custody 
of the persons of their own children,—a right 
that cannot be too jealously regarded. 





LIABILITY OF THE MASTER FOR 
THE SERVANT’S NEGLIGENT PER- 
SONAL USE OF THE MASTER’S 
PROPERTY. 





General Considerations——The determina- 
tion of the question whether in a given case 
the master is liable for the negligent use 
or operation by his servant of the master’s 
property is to be reached by the application 
of the general rules governing the relation- 
ship of master and servant. No special 
rules or principles govern. 

In considering the liability or non-liabil- 
ity of the master for an injury occasioned 
to a third person through the negligence of 
his servant, whether that injury be caused 
by an instrumentality belonging to the mas- 
ter, or in any other manner, it is always well 
to recur to the fundamental general prin- 
ciple that one injured by the negligence of 
another must look solely to the one who 
caused the injury for his remedy.* In view 
of the existence of this principle, it may be 
said that all cases in which a master is held 
for the act of his servant are in the nature of 
exceptions to the underlying rule. Where, 
therefore, the doctrine of respondeat su- 
perior is, for one reason or another, inappli- 
cable, the fundamental principle just stated 
is restored and the only one liable to make 
reparation is the person who himself caused 
the injury, 

Whatever may be the historical basis for 
the doctrine of respendeat superior, the doc- 
trine itself is well settled, and may be stated 
as follows: ‘Where the relation of master 
and servant exists, the master is responsible 
to third persons for the damage caused by 
the wrongful acts or omissions of his serv- 
ants in the course of their employment as 
such.”* It will be noted from the foregoing 
statement of the rule that not every act of 
the servant charges the master with respon- 
sibility, nor is the master liable for every 
wrong of the servant’s, even though it be 
committed during the existence of the lat- 
ter’s engagement. When the servant steps 


(1) Kin~ v. R. R. Co., 66 N. Y. 181. 
(2) 1°Sher. & Red. Negligence; 141. 
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aside from his employment, however brief 
may be the cessation from his duties, and 
does an act solely for himself and not con- 
nected with his employer’s business, the rela- 
tion of master and servant is temporarily 
suspended and the doctrine of respondeat 
superior does not apply.* This principle 
is frequently exemplified in those cases in 
which it is sought to hold the master for 
the servant’s negligent use of the master’s 
personal property. 

Use of Master’s Instrumentality Alone, 
Not Sufficient to Render Him Liable.—In 
the first place, it is well settled that subject 
to the “dangerous appliance” rule, herein- 
after considered, a master is not liable for 
an injury caused by his servant because the 
injury was accomplished by means of an 
instrumentality belonging to the master, but 
in the servant’s possession.* In the recent 
cases cited in the note this principle was ap- 
plied, where the instrumentality in the serv- 
ant’s possession was an automobile.® 

In the majority of the cases under this 
point, the master has intrusted to his servant 
the custody of an article, frequently a car- 
riage or an automobile, and the injury was 
caused while the servant was using the art- 
icle for his own personal pleasure or busi- 
ness and contrary to the orders or at least 
without the knowledge of his employer. 
When the servant’s use of the article for his 
personal purposes is either expressly con- 
trary to his instructions or unknown to the 


(3) Morier v. Ry., 31 Minn. 351, 47 Am. Rep. 
793; Slater v. Advance Thresher Co., 97 Minn. 
305 and cases there cited. 


(4) Mitchell v. Grassweller, 13 Com. Bench 
236; Cousins v. Hannibal & St. Joseph R. R. Co., 
66 Mo. 572; C. C. Brewing Co. v. Huggins, 96 III. 
App. 144, and other cases cited hereafter in 
this article. 


(5) Reynolds v. Buck, 127 Io. 601 (1905); 
Stewart v. Barick, 103 App. Div. (N. Y.), 577 
(1905); Clark v. Buckmobile Co., 107 App. Div. 
(N. Y.) 120 (1905); Slater v. Advance Thresher 
Co., 97 Minn. 305 (1906); Saver v. Mitchell, 35 
Pa. Sup. Ct. 69 (1907); James v. Hoge, 47 Wash. 
663 (1907): Cunningham v. Castle, 111 N. Y. 
Supp. 1057 (1908). 





master, there is no question that the latter 
cannot be held liable.® 


The very recent case of Cunningham v. 
Castle, supra, differs from those just cited 
in that in this case, it appeared that while 
the use which the servant was making of his 
master’s propery had no connection at all 
with the latter’s business, still the machine 
was in the servant’s possession with the 
master’s knowledge and consent. Some of 
the cases (e. g. Way v. Powers, 57 Vt. 135) 
contain dicta to the effect that although the 
servant is solely engaged in his own busi- 
ness, still, if in so doing, he is using an 
instrumentality of the master’s with the lat- 
ter’s knowledge and permission, the master 
is responsible for injuries occasioned there- 
by. It is not believed, however, that this 
is the correct rule. The master’s liability 
depends upon whether the injury was caused 
by his servant acting within the course of 
his employment and a servant, though he 
may happen to be enjoying the use of his 
emplover’s property with the latter’s knowl- 
edge is clearly not acting in his character 
of servant, when engaged in his own in- 
dependent pursuits. In such a case, he is a 
servant no longer and the master’s liability 
for his acts in using property loaned him 
is no greater and no less than his liability 
for acts of any other bailee. In Thorp v. 
Minor,’ plaintiff sought to recover for dam- 
ages caused by a horse which had been al- 
lowed to run away, through the negligence 
of defendant’s clerk, who had borrowed it 
in order to attend a picnic. The court dis- 
charged the master from liability on the 
ground that the servant in using the horse 
for the purpose mentioned “was not acting 
in the scope of his employment and it was 
as if the horse had been loaned or hired to 
someone else.” Where a son, who was in 
the employ of his father, borrowed a horse 
to go on a personal errand, during the 
course of which he negligently injured 


(6) Fiske v. Enders, 73 Conn. 338; Way v. 
Powers, 57 Vt. 135; Reaume v. Newcourt, 124 
Mich. 137; Fish v. Collidge, 47 N. Y. App. Div. 
159, 62 N. Y. Supp. 238; Sheriden v. Charlick, 4 
Daly (N. Y.) 338; Campbell v. Providence, 9 R. 
I. 262. 


(7) 109 N. C. 152. 


No. 5 





egennad 








YIM 


Vol. 68 


CENTRAL LAW JOURNAL. 83 








plaintiff, the father was held not liable and 
though there was some doubt whether the 
testimony did not show that the father had 
consented to this use of his horse, the court 
said: “But the consent of the father, even 
if expressly given, would not have rendered 
him liable.’ 

The consent given by the master to the 
use by the servant of any article cannot 
therefore be said to be decisive of the mas- 
ter’s liability, As pointed out in the Cun- 
ningham case, supra, wherein the master 
was held not liable notwithstanding his con- 
sent had been given to the servant’s per- 
sonal use of his automobile, it is merely of 
evidential value to prove that the use was 
within the scope of the servant’s employ- 
ment, for ordinarily, of course, a servant 
will not be permitted to use the property 
of his master except in connection with the 
duties of his employment. The sole ques- 
tion in determining the master’s liability is 
whether the act done by the servant was 
within the scope of his employment. The 
cases are numerous in which the master has 
been held to respond on this ground, not- 
withstanding the particular use made by the 
servant of the instrumentality entrusted to 
him was without the master’s consent and in 
some instances, even against his expressed 
orders.® If the master cannot escape lia- 
bility by the mere showing that his servant’s 
act was not consented to, it would seem to 
follow that liability cannot be fastened up- 
on him predicated solely upon the ground 
that the act was done with his consent.’® 

Abandonment of Employment by Servant 
Intrusted with Master's Property.—Difficult 
questions arise in those cases, of not infre- 
quent occurrence, in which a master intrusts 
his property, generally a wagon or some 
other method of conveyance, to his servant 
and the latter, after starting out upon his 


(8) Bard v. Yohn, 26 Pa. St. 482, 489. See 
also Sullivan v. Morrice, 109 Ill. App. 650 and 
Burke v. Shaw, 59 Miss. 443, 42 Am. Rep, 370. 

(9) Garretzeu v. Duenckel, 50 Mo. 104, 11 Am. 
Rep. 432; Phil. R. R. Co. v. Derby, 55 U. S. 468; 
Powell v. Deveney, 8 Cush. 304. 

(10) Cunningham v. Castle, 111 N. Y. Supp. 
1057; Thorp v. Minor, 109 N. C. 152; Bard v. 
Yohn, 26 Pa, St. 482, 489; Sullivan v. Morrice, 
109 Ill. App. 650; Burke v. Shaw, 59 Miss. 443, 
42 Am. Rep. 370. 





master’s business, turns aside therefrom for 
his own purpose and causes an injury. 

The principle applicable to these cases 
may be stated as follows: A mere deviation 
from his route or detour made by a servant 
although for his own purpose does not in 
and of itself discharge his employer from 
liability ; on the other hand, where there is 
such a departure from his course, as shows 
on the part of the servant a total abandon- 
ment for the time being of his employment, 
the master is exonerated. In: each case, it 
is a question of intent and of the degree and 
nature of the departure. Two cases chosen 
from the same jurisdiction, illustrating the 
two sides of the above proposition, are Will- 
iams v. Koehler,’ and Cavanagh v. Dins- 
more.’ In the first of these cases, it ap- 
peared that while returning to the defend- 
ant’s brewery with a load of empty kegs, 
the driver of his beer truck deviated but two 
blocks from the direct route for the purpose 
of visiting a friend during which absence the 
injury occurred. It was held. that at most 
this slight deviation of the servant “consti- 
tuted misconduct in his employment, not an 
abandonment of it.” In the latter case the 
action of the lower court in sustaining a de- 
murrer to the evidence was approved, when 
the testimony showed that the injury was 
caused by the negligence of a servant in 
charge of defendant’s express wagon, who, 
having been directed to proceed to the de- 
fendant’s stable, drove a mile out of his way 
in a totally different direction in order, as a 
personal favor to a friend, to call for a trunk 
and deliver it to another part of the city. 

The distinction between a mere deviation 
and a total departure by the servant from 
his employment, was first made in the Eng- 
lish cases. The earliest case on this point 
is Joel v. Morison,”* tried on the circuit in 
1834. Plaintiff was run down by a servant 
of defendant, driving the latter’s cart. There 
being some evidence that the servant had 
taken the cart out solely for his own busi- 
ness, Baron Parke, in his charge, said: “The 
master is only liable when the servant is 


(11) 41 App. Div. (N. Y.) 426. 
(12) 12 Hun. (N. Y.), 465, 
(13) 6 Carr & P. 501. 
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acting in the course of his employment. If 
he was going out of his way against his 
master’s implied commands, when driving 
on his master’s business, he will make his 
master liable ; but if he was going on a frolic 
of his own, without being at all on his mas- 
ter’s business, the master will not be liable.” 
This statement has been frequently quoted. 
Sleath v. Wilson,™ also at nisi prius, was 
decided in 1839. The Sleath case has been 
cited in this country,!® notwithstanding the 
rule therein announced has been emphatical- 
ly repudiated by English courts of superior 
jurisdiction. The Sleath case was based on 
these facts: Defendant directed her coach- 
man to drive to a certain place, but in dis- 
obedience to her instructions, he went four 
miles into a different part of the city upon 
an errand of his own, during the course of 
which trip plaintiff was injured. Erskine, 
J., while admitting that a master was not 
liable if his servant surreptitiously took his 
cart, still charged that in the present case 
the master was responsible on the ground 
that he “had intrusted the servant with the 
control of the carriage.” This case, had it 
been followed, would have established a rule 
making the master liable for every act of his 
servant, even though done by the servant 
solely for his own purpose, provided the in- 
jury was accomplished by means of an in- 
strumentality of the master intrusted to the 
servant’s custody. This doctrine was, how- 
ever, shortly discovered to be erroneous, and 
the decision in the Sleath case disapproved. 
In Mitchell v. Crassweller,*® defendant’s 
cart-man, having completed his work, and 
being about to put up his horse, was request- 
ed by a friend who was sick, to drive him 
home. The Court of Common Pleas, on ap- 
peal, held that this was a total departure 
from his employment, and that, therefore, the 
master was not liable for an injury suffered 
by plaintiff during this ride. Maule, J., after 
stating that while the master remained li- 
able during a mere deviation, said: “But, 
where the servant, instead of doing what 


(14) 9 Carr & P. 607. 
(15) Erie R. Co. v. Salisbury, 66 N. J. Law, 


233. 


(16) 138 Com. Bench, 235 (1853). 





he is employed to do, does something he is 
not employed to do at all, the master can- 
not be said to do it by his servant and is 
therefore not responsible * * *”’ The 
Sleath case was expressly criticised and 
overruled in Storey v. Ashton.**7 Defend- 
ant’s carter, returning from an errand on 
which his master had sent him, turned aside 
from his course and proceeded in an entirely 
different direction for a purpose of his own. 
The master was held not liable. Cockburn, 
C. J., after criticising the Sleath case, stated 
the following rule, which has always since 
been followed in this country as well as in 
England: “The master is only responsible 
so long as a servant can be said to be doing 
the act * * * in the course of his em- 
ployment as servant. I am very far from 
saying, if the servant when going on his 
master’s business took a somewhat longer 
road, that owing to this deviation he would 
cease to be in the employment of the mas- 
ter * * *; in such cases, it is a question 
of degree as to how far the deviation could 
be considered a separate journey. Such a 
consideration is not applicable to the present 
case, because here the cartman started on an 
entirely new and independent journey, 
which had nothing at aJl to do with his em- 
ployment.” 


The principle of law, which makes a dis- 
tinction between cases of mere deviation and 
those of total departure equivalent to an 
abandonment of the employment is clear and 
easily stated. There is, however, as noted 
in numerous cases,'* much difficulty in de- 
termining into which of the two classes the 
facts in each cause it to fall. As is frequent- 
ly the case, the governing rule of law is 
more difficult to apply than to define. There 
are, of course, some cases in which either 
the deviation is so slight or the departure so 
great, that they can be placed in the one 
class or the other with ease. In the great 
majority of cases, however, it is difficult to 
determine as a matter of law whether the 
facts show a mere deviation or show an 
abandonment of duty. This difficulty arises 


(17) 4 Q. B. 476, (1869). 
(18) e. g. Barmore v. Vicksburg, S. & P. R. 
Co., 85 Miss. 426, 60 L. R. A. 627. 
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from the fact that the governing considera- 
tion is the degree of the departure. This 
being the case, as a general rule, the de- 
cision should be left to the jury under ap- 
propriate instructions.*® In extreme cases, 
however, the question is one of law.” 


Abandonment of Employment and Subse- 
quent Resumption.—It is, of course, indis- 
putable that, notwithstanding a total aban- 
donment, still when the servant resumes his 
duties, the master is liable for any injury 
thereafter occurring. In Chicago, etc., 
Company v. McGinnis,** a verdict against 
the master was affirmed where, though the 
servant had driven from his route to see his 
wife, the injury occurred after he returned 
to his wagon and resumed his master’s busi- 
ness, The Supreme Court of Canada has 
held that, although a delivery wagon driver 
had gone home to supper, the master was li- 
able for injury caused by him as soon as he 
left his home again and recommenced de- 


(19) Richie v. Walker, 63 Conn. 155, 27 L. R. 
A. 161, and cases cited; Lovejoy v. Campbell, 16 
Ss. D. 231. 

(20) In the following cases the departure 
was held to be a mere deviation as a matter of 
law: Quinn v. Powers, 87 N. Y. 535, 41 Am. 
Rep. 392, (pilot of ferry boat on regular trip, 
veering short distance from course, to land a 
friend on a passing tow); Williams v. Kochler, 
supra. In the following cases the departure 
was held to be a total abandonment as a matter 
of law, thereby exonerating the master. Mit- 
chell v. Crasswell, supra; Storey v. Ashton, su- 
pra; Cavanagh v. Dinsmore, supra; Stone v. 
Hills, 45 Conn. 44 (servant sent to town of 
G. drove further on to H., for a purpose having 
no reference to his employer’s business); Mc- 
Carthy v. Timmins, 178 Mass. 378 (driver or- 
dered to stable, proceeded in an opposite direc- 
tion to get a drink). In the following cases the 
question was decided by the jury under proper 
instructions: Richie v. Walker, 63 Conn. 155, 
27 L. R. A., 161 (driver, conveying property of 
master, went short distance from direct route, 
but still in the same general direction, to call at 
his shoemaker); Loomis v. Hollister, 75 Conn: 718 
(driver went half mile out of course to get his 
mail); Chicago, ete., Co. v. McGinnis, 86 Ill. 
App. 38 (driver went few blocks from route to 
see his wife); Lovejoy v. Campbell, 16 S. D. 231 
(servant while driving water cart for master, 
drove short distance out of his way to perform 
a service for his friend); Krzikowsky v. Sper- 
ring, 107 Ill. App. 493 (deviation of but one block 
on personal errand); Whatman v. Pearson, 3 
Cc. P. 422 (a carter left route against orders and 
drove home to dinner). It would seem that in 
the last two cases cited, the degree of de- 
parture was in the first case so slight and in the 
second case so great as to have warranted the 
court in taking the case from the jury. 


(21) Supra. 





livering, the court saying it was the same 
“as if he had returned to the store and 
made a fresh start.’’? 


Servant Combining Personal Business 
With that of Master—Where a servant is 
permitted to combine his own business with 
that of his master or even where he is 
mainly engaged in purely personal pursuits 
and is only incidentally doing something for 
his master, the court will make no fine dis- 
tinctions, nor consider the relative import- 
ance of the two purposes in which he is en- 
gagcd, but will hold the master liable. In 
Rahn v. Singer Mfg. Co.,?* it appeared that 
a sewing machine agent had a wagon placed 
in his custody, which, at the time of the in- 
jury, he was using for a trip on his private 
business, but at the same time was incident- 
ally canvassing and selling defendant’s ma- 
chines. Nelson, J., charged the jury that 
if they believed these to be the facts, they 
should find for the plaintiff.** 


General Orders as to Mode of Dealing 
with Master's Vehicle—A _ distinction is 
made between those cases where a servant 
is intrusted with a vehicle in order to cover 
a specifically designated route, and those 
in which his use of the vehicle is entirely 
left to his own discretion, In the latter 
class, of course, the scope of the emplov- 
ment being greater, it follows that the mas- 
ter’s liability is likewise correspondingly 
increased. It is held, for example, where 
defendant’s servant was intrusted with an 
express wagon with which it was his duty 
to “pick up business on the street” and he 
took a load of poles belonging to himself 
and thereafter injured plaintiff, that the 
master was liable. The court stated that 
the fact that the servant was carrying his 
own property was immaterial, that, in view 
of his wide duties, it was within the scope 


(22) See also on this point: Geraty v. Ice Co., 
16 N. Y. App. Div. 174, 44 N. Y. Supp. 659 and 
Barmore v. Ry. Co., 85 Miss. 426, 70 L. R. A. 
627 and cases there cited. 


(23) 26 Fed. 912. 


(24) This case was affirmed, though this 
point was not discussed, in 132 U. S. 513. See 
also on this point: Quinn v. Powers, 87 N. Y. 
535. 41 Am. Ren. 392; C. C. Brewing Co. v. Hug- 
gins, 96 Ill. App. 144; Patten v. Rea, 2 C, B. (N. 
S.) 606 and Cormack v. Digby, 9 Ir. Rep. 557. 
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of his employment to convey his own poles 
and that for such use of his master’s vehicle, 
the latter could call him to account. 

Dangerous Agencies Doctrine.”—The 
general rule, above stated, that a master is 
not responsible for injuries inflicted upon 
third persons by a servant using the mas- 
ter’s instrumentality unless the act is com- 
mitted by the servant within the line of his 
employment, is qualified by what is known 
as the “Dangerous Agencies Doctrine,” 
which has in late years obtained some rec- 
ognition. This doctrine, which, however, is 
not accepted in all jurisdictions, may be 
stated as follows: Where the master has 
intrusted his servant with an instrumentality 
of a dangerous character, he will not be 
permitted to avoid liability on the ground 
that, in the particular act complained of, 
the servant was acting outside the scope of 
his employment. 

This exceptional principle was first clear- 
ly recognized in Pittsburg, etc., R. Co. v. 
Shields.** A train conductor, to whom had 
been intrusted signal torpedoes, for a ca- 
price of his own, to frighten some ladies 
and contrary to the regulations, placed one 
of the torpedoes on the track, where it was 
afterwards found by a child who exploded 
it and was injured. The master was held 
liable. The grounds given for this decision 
were that the law holds the custodian of in- 
struments of danger to the exercise of the 
utmost care, that this duty cannot be dele- 
gated, that, while in taking the torpedoes 
from their case, the conductor was doing it 
for a purpose having no connection with 
his employment, still in so doing he violatea 
his duty as custodian and thereby subjected 
his master to liability. This case expressly 
limits its decision to instruments which are 
intrinsically dangerous, such as explosives, 
and excludes from its operation those 
which are only capable of being rendered 
dangerous by reason of wrongful use. The 
case of Euting v. C. & N. W. R. Co.,?? de- 
cided in 1902, is similar to the Shields case. 


(25) Mulvehill v. Bates, 31 Minn. 364. See 
also to the same effect Venables v. Smith, 2 Q. 
B. Div. 279. 

(26) 47 Ohio St., 387, 8 L. R. A. 465 (1890). 

(27) 116 Wis. 16. 





In this case the facts tended to show that 
an engineer, in whose custody the defend- 
ant had placed explosive torpedoes, for his 
own amusement, put one on the track and 
for no other purpose than to cattse an explo- 
sion, ran his engine over it to the injury of 
plaintiff, a bystander. Judgment against 
defendant was sustained, the Dangerous 
Agencies Doctrine being applied on the au- 
thority of the Shields case.** 

This doctrine was pushed to its furtherest 
extent in the recent case of Barmore v. 
Vicksburg, etc., Ry. Co.2® Here the de- 
fendant railroad was held liable for injuries 
to plaintiff caused by his being run over by 
a railway tricycle placed in the custody of 
defendant’s servant, who was returning on 
same to his post from a visit to a physician, 
over a portion of the line where his duties 
did not call him. The court was of the opin- 
ion that a railway tricycle was a dangerous 
instrument and stated that, while some de- 
cisions recognized a distinction between ar- 
ticles “dangerous in themselves” and those 
“dangerous by reason of improper use,” 
this distinction was more imaginary than 
real inasmuch as no appliance was danger- 
ous while at rest. The proper test of the 
master’s liability was said to be the follow- 
ing: ‘Whether the agency or appliance, 
the custody and control of which he com- 

nitted to his servant’s judgment and dis- 
cretion, was ‘dangerous in itself’ or liable 
to ‘inflict serious injury to others, when 
operated in the customary method of use 
and while being used for the purpose for 
which it was designed.” This pronounce- 
ment met with a strong dissent and is un- 
doubtedly opposed to the great weight of 
authority even in those jurisdictions where 
the Dangerous Agencies Doctrine is recog- 
nized. 

A hand-car, an appliance in every respect 
similar to the tricycle considered in the 
Barmore case, was held not to be “danger- 
ous in itself” in Branch v. I. & G. N. Ry. 


(28) See Mitchell v. L. & N. Ry. Co., 121 Ky. 
620, 85 S. W. 710, also a torpedo case. 
(29) 85 Miss. 426, 70 L. R. A. 627 (1905). 
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Co.,*° and therefore not to bring the doctrine 
of dangerous agencies into operation.** 
The Dangerous Agencies Doctrine is 
based upon the violation of the servant of 
his duty as custodian, To bring a case 
within the doctrine, therefore, it must ap- 
pear that the servant who caused the injury 
was the one in whose custody the danger- 
ous instrument was placed. For example, 
where a foreman of a switching crew, who 
had no occasion to use torpedoes, found one 
in some rubbish and, as a prank, exploded 
it to plaintiff's injury, the master is not 
responsible.** 
Ropert BURKHAM. 
St. Louis, 


(30) 92 Tex. 288. 

(31) So likewise in the case of Jones v. 
Hoge, 47 Wash. 663, 92 Pac. 433 (1907), the doc- 
trine of dangerous agencies was limited to 
agencies dangerous per se, into which class, it 
was held, automobiles could not be properly 
placed. 

(32) Sullivan v. L. & N. R. R., 115 Ky. 447 
(1903). See also Smith v. N. Y. ete., R. Co., 78 
Hun, 524, 29 N. Y. Supp. 540; C. B. & I. Ry. Co. 
v. Epperson, 26 Ill. App. 724, and Obertoni v. B. 
& M. R. Co., 186 Mass. 481 (1904). For criticisms 
of this exceptional doctrine see Obertoni_ v. 
B. M. & R. Co., supra, and Sullivan v. L. & N. 
R. ... Co.,- supra. 








JUDGMENT—SPLITTING DEFENSES AS AF- 
FECTING PLEA OF RES ADJUDICATA. 





HARRINGTON v. HUFF & MITCHELL CO. 





Supreme Court of Michigan, Dec. 21, 1908. 





A defendant must interpose all the defenses 
on which he relies, and he cannot split up his 
defenses to a single issue. 

Where a second suit is on the same cause of 
action and between the same parties as the 
first, the judgment in the first is conclusive in 
the second as to every question which was or 
might have been litigated in the first. 

In August, 1902, plaintiff and defendant exe- 
cuted a written lease, by which plaintiff leased 
to defendant certain premises for one year, 
with the privilege of extending the time to 15 
months, at a rental of $30 a month. Defen- 
dant continued in possession of the premises, 
paying the monthly rental, until March 20. 
1905, when he vacated them. It served upon 
plaintiff a written notice that it would vacate 
the premises in 30 days. At the expiration 
of that time, defendant moved out and surren- 
dered the keys to plaintiff. Plaintiff claims 





that he took only such care and possession of 
the premises as were necessary to their prop- 
er protection, and that he then informed defen- 
dant’s agent that he should hold it for the rent 
for the residue of the year. When the next 
month’s rent became due, plaintiff brought suit 
therefor in justice court. The judgment was 
appealed to the circuit court, where the plain- 
tiff recovered verdict and judgment for the 
month’s rent. At the expiration of the four 
months after the month involved in that suit, 
plaintiff instituted this suit to recover the 
rent for the four months. In his declaration 
he set up the former suit, alleging that the is- 
sue here involved was fully determined and ad- 
judicated in that case. Defendant pleaded 
the general issue and gave notice of release 
and surrender of the premises and acceptance 
thereof by plaintiff. The court instructed the 
jury that, if defendant at the expiration of a 
year remained in possession of the premises 
without any new arrangement, the lease was 
renewed for another year, and that it was de- 
cided upon the former trial that the lease was 
one from year to year. The only question sub- 
mitted to the jury was that of release and 
surrender and the unqualified acceptance there- 
of by the plaintiff. The jury found for the 
defendant. 

GRANT, C. J. (after stating the facts as 
above): The principal and only question 
which we need to determine is whether by the 
judgment in the former suit the liability of the 
defendant is res adjudicata. An examination 
of the declaration, plea, testimony, charge of 
the court, and the judgment rendered estab- 
lishes the fact that both suits are based upon 
the same lease. The, sole issue in the former 
case was: Is the written lease still in force, 
or has it been superseded and abandoned by 
the mutual agreement of the parties? The ev- 
idence as to the notice given by the defendant, 
the acceptance of the keys, the possession tak- 
en, the conversation between them, is substan- 
tially the same in both suits. The plaintiff 
made his case by the production of the lease 
and evidence that the defendant had contin- 
ued in possession under it. The burden, as 
the court held, was then cast upon the defen- 
dant to show that the lease was not in force, 
and had been superseded by some other ar 
rangement. It was the duty of the defendant 
to interpose all the defenses to that issue upon 
which it relied. The law does not permit a 
defendant to split up his defenses to a single 
issue. It would be a reproach to the law to 


permit the defendant to rely, in one suit for 


the rent, upon the claim that the tenancy had 
been changed by agreement from a yearly rena- 
tal into one from month to month. and. in a 
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suit upon the next month’s rent, to interpose 
another defense, that of surrender and release, 
and, when sued for a third month’s rent, to in- 
terpose, perhaps, the defense of u violation of 
the contract on the part of the lessor. This 
we understand to be the universal rule, and 
the authorities cited by the defendant are 
not in conflict with it. 

In Harrison v. Remington Paper Co., 140 
Fed. 385, 72 C. C. A. 405, 8 L. R A..(N: S.) 
954, the rule is stated thus: “When the second 
suit is upon the same cause of action and be- 
tween the same parties as the first, the judg- 
ment in the former suit is conclusive in the 
latter as to every question which was or might 
have been presented in the former.” In Hen- 
derson v. Henderson, 3 Hare, 100, the Vice 
Chancellor states the rule thus: “In trying this 
question, I believe I state the rule of court 
correctly that, when a given matter becomes 
the subject of litigation in and of adjudicatioa 
by a court of competent jurisdiction, the court 
requires the parties to bring forward their 
whole case, and will not. except under special 
circumstances, permit the same parties to open 
the same subject of litigation in respect of 
matter which might have been brought for- 
ward as part of the subject in controversy. but 
which was not brought forward, only because 
they have, from negligence, inadvertence, or 
even accident, omitted part of the case. The 
plea of res adjudicata applies, except in spec- 
ial cases, not only to the points upon which the 
court was required by the parties to form aa 
opinion and pronounce a judgment. but to ev- 
ery point which properly belonged to the sub- 
ject of litigation, and which the parties, exer- 
cising reasonable diligence, might have brought 
forward at the time.” The same rule is rec- 
ognized in Cromwell v. County of Sac, 94 U. S. 
351, 24 L. Ed. 195. That case well illustrates 
the anplication of the rule, and points out the 
distinction where the former decision is res 
adjudicata, end where it is not. In that case 
the former suit was upon a bond issued by the 
county of Sac, and it was held under the evi- 
dence that the plaintiff was not a purchaser 
for value, therefore not a bona fide purchaser. 
In a suit upon other bonds, he was permitted 
to show thet as to those bonds he was a pur- 
chaser for value and a bona fide purchaser. The 
former suit was held not to estop the plaintiff 
to set up that claim. The same bond was not 
in issue in the second suit. If the second 
suit had been brought upon an interest cou- 
pon of the same bond, it would have involved 
the good faith of the purchase of that bond, 
and the judgment would have been res adjudi- 
cata as to suits upon the other coupons. This 
court has also recognized the same rule. Ja- 





cobson v. Miller, 41 Mich, 90, 1 N. W. 1013; 
Bond v. Markstrum, 102 Mich. 11, 60 N. W. 282. 

The defendant in the first suit permitted his 
case to go to the jury upon the theory that he 
had made an arrangement with the plaintiff 
for a verbal lease from month to month, and 
that this superseded the written lease. The 
same testimony as to the surrender and re- 
lease was before theecourt in that case as in 
this. It could have asked the court for an 
instruction upon that point. At any rate, it 
was a defense he was then bound to make, or 
be thereafter estopped to assert it upon a sec- 
ond, suit for rent. 

Judgment reversed, and new trial ordered. 


Note.—Exceptions to the Rule That Defenses 
Which Might Have Been Pleaded in a Former 
Action Cannot Be Set Up in Any Subsequent 
Legal Proceeding—The general rule is well set- 
tled that a judgment bars not only every defense 
actually raised or set up in an action, but every 
other defense which might have been urged 
therein. 

Thus, to briefly review the general rule, the 
following defenses are included: Defense of 
payment. (Swenson v. Cresop, 28 Oh. St. 668; 
Babe’s Heirs v. Stickney, 36 Ala. 482; Greena- 
baum v. Elliott, 60 Mo. 25; Callahan v. Murrell, 
20 Ky. Law Rep. 28; Williams y. Jones, 10 Sm. 
and M. 108; Sayre v. Harpold, 33 W. Va. 553, 11 
S. E. 376); defense of lapse of time (Jones v. 
Merrill, 69 Miss. 747, 11 ‘So. 23); defense of 


fraud (Arnold v. Kyle, 67 Tenn. (8 Baxt.) 
319; Pavisich v. Bean, 48 Cal. 364; Ed- 
manson v. Best, 57. Fed. s3t; Pettus v. 
Smith, 4 Rich. Eq. (S. C.) 197; Royston v. 


Horner, 86 Md. 249: Gilmore v. Whiteman, 50 
Nebr. 760, 70 N. W. 364); defense of better- 
ments Or improvements on real property (Powell 
v. Davis, 19 Tex. 380); defenses by assignees, 
receivers, etc. on accounting and otherwise 
(State v. Railroad Co., 21 La. Ann. 156; Miller 
v. Bailey, 19 Oreg. 539; Ahl’s Estate, 169 Pa. 
St. 609); defense of usury (Lagerquist v. Wil- 
liams, 74 Ill. App. 17; Henry v. Samson, 2 Tex. 
Civ. App. 150; Heath v, Frackleton, 20 Wis. 320; 
Snyder v. Loan Co., 52 W. Va. 655; Philips v. 
Gephart, 53 Iowa, 396; Reich v. Cochran, 151 
N. Y. 122); defense of coverture or other disa- 
bilities (Bergeron v, Savings Bank, 62 N. H. 
655); defense of adverse title or other interest in 
real property (Root v. Woolworth, 150 U. S. 
401; Morrill v. Morrill, 20 Oreg. 96, 25 Pac. 362; 
Nichols v. Dibrell, 61 Tex. 539; Dodd v. Scott, 
81 Iowa, 319, 46 N. W. 1057; Pierson v. Conley, 
es Mich. 619; Flynn v. Hite, 107 Cal. 455, 40 
Pac. 749; Jones v. Merrill, 69 Miss. 747; How- 
cott v. Pettit, 106 La. Ann. 530; Bazille v. Mur- 
ray, 40 Minn, 48, 41 N. W. 238); defenses to 
actions to enforce,renew or review execution or 
judgment (Crenshaw v. Julian, 26 S, C. 283; Dew- 
ey v. Peck, 33 Towa, 242); defense of illegality, 
(McMullen y. Ritchie, 64 Fed. 253; Peet v. Hat- 
cher, 112 Ala. 514, 21 So. 711); defense of ultra 
vires (Lake County v. Platt, 79 Fed. 567); de- 
fense of compromise agreement (Henderson v. 
Moss, 82 Tex. 69; Miller v. Bailey, 19 Oreg. 530; 
Smita v. Chilton, 84 Va. 840); defenses to ac- 
tions to hold sureties (Borne v. Wilkins, 105 
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N. Y. 11 N. E. 839); defense of public policy | be easily ascertained it might be a serious ques- 
(Gray v. Roberts, 9 Ky. (2 A. K. Marsh.) 208, | tion to be controlled, of course, by the facts of 


12 Am. Dec. 383); and defenses to suits for fore- 
closure of mortgages. Murrell v. Smith, 51 Ala. 
301; Ludeling v. Chaffe, 4o La. Ann. 645; Ligon 
v. Triplett, 12 B. Mon. (Ky.) 283; Masters v. 
Fag o2 Ind. 447: Flint v, Bodge, 10 Allen 
(Mass.), 128; Ruff v. Doty, 26 S. C. 173, 4 Am. 
St. Rep. 7009. 

Exceptions to Rule—Defenses Not Within 
Scope of Issue—There are some important ex- 
centions to this rule. The most natural excep- 
tion is that no defense is concluded that is not 
within the scope of the issue of the former ac- 
tion, McMahon v. Geiger, 73 Mo. 145; Smith 
v. Downey, 8 Ind. App. 179, 52 Am. St. Rep. 
467; Henderson vy. _ Fox, 80 Ga. 479; Goodale v. 
Tuttle, 29 N. Y. 

Thus, where A. * ‘and C. were sued on a note, 
the fact that C. let judgment go against him 
when he had a good defense does not bar his de- 
fense against A. and B. for contribution because 
“parties to a judgment are not bound by it, in 
a subsequent controversy between each other, un- 
less they were adversary parties.” McMahan v. 
Geiger, 73 Mo. 145. ‘So also the fact that credit- 
ors of the husband were parties to a suit seek- 
ing to have his wife declared a feme sole, does 
not preclude them from afterwards attacking 
the validity of a transfer previously made to the 
wife by the husband. Falkenburg v. Johnson, 
102 Ky. 343. So where A. sues B. for calling 
him a thief, B. is not concluded by a suit in which 
it was found that money collected by A. belong- 
ing to B. might be returned because B. was also 
indebted to A, since there was necessarily no ad- 
judication in the former suit as to A. having 
collected the money and appropriated it animo 
furandi, that question not being involved. Hen- 
derson v. Fox, 80 Ga. 479, 6 S, E. 164. 

Same —Fraud or Artifice of Adverse Party.— 
The books mention the fact that the fraud or 
artifice of the adversary party preventing the 
setting up of a defense will not bar a defendant 
from setting such defense. We can find no au- 
thority for this statement. The case of Dewey 
v. Peck, 32 Iowa. 242, often cited, is no authority 
for this rule of law although the court does men- 
tion it incidentally in his opinion. So also the 
case of Cook v. Brown, also cited in the books 
is not in point. In that case A. and B. induce 
C. by false inducements, to come into another 
state and make himself subject to imprisonment 
for debt. The fact that C. voluntarily submits 
to such a criminal proceeding does not prevent 
him from suing A. and B. for fraudulently in- 
ducing him to enter the state, for the reason that 
the gist of the latter action is the fraudulent in- 
ducement by which C. was led to expend money 
and time in traveling to another state. The 
imprisonment was merely in aggravation of the 
damages. This case therefore is no authority 
for the rule contended for. 

It is possible that there may arise a case 
that would fall within this rule, but we would 
suggest that in all such cases the courts should 
consider carefully whether the defendant’s own 
negligence did not concur. If a defendant is 
too easily deceived or if he relies too blindly on 
the promises or declarations of the adversary 
party in regard to the date when his case is set, 
or as to the fact that he had dismissed as against 
him, when the truth of such statements could 





each particular case, whether such defendant 
even in such a case was not so negligent as to 
prevent his reliance on the declarations of his 
adversary on the ground that they prevented 
him from setting up a proper defense. 

Same —Where Former Proceeding Was Begun 
On Constructive Process.——When a former pro- 
ceeding set up as a bar to the insistence upon any 
defense which could have been there set, was 
based on constructive service, no estoppel arises. 
Thus, in Bliss v. Heasty, 61 Ill. 338, it is held that 
in attachment suits in rem, where plaintiff brings 
a subsequent suit in personam against defendant 
for balance the defendant is not limited as to 
what defense he may set up against the whole 
cause of action. Nor is a defendant in such 
case prevented from suing the plaintiff on his 
bond for wrongful attachment. See also Loan 
Co. v. Marks, 6 Kan. App. 34, 49 Pac. 625, ap- 
plying the same rule to sale of real property un- 
der foreclosure, holding such proceeding does not 
bar the adverse claim of a defendant who was 
made a party to such proceeding by publication. 

Same—Ignorance of Facts Constituting A 
Defense-—Does ignorance of facts upon which 
a defense could have been made to a former pro- 
ceeding take such a case from without the opera- 
tion of the general rule. The books name this 
as an exception but we are not inclined wholly 
to accede to such a distinction. Such a plea is 
too easily made. And even in case of fraud not 
discovered at the time of the former action the 
best authorities agree that such a defense cannot 
be subsequently insisted upon. Homer v. Fish, 
1 Pick. 435, 11 Am. Dec. 218, citing, Smith v. 
Lewis, 3 Johns. 157. In the case cited A. by 
fraud procured B. to insure property that had 
no existence. A. subsequently obtained judg- 

ment against B. and obtained satisfaction there- 

B. on subsequently discovering the fraud 
pon A. for the fraud. The court held he could 
not recover. The court after stating that the 
time allowed for writ of error or review was the 
limit upon the time within which a defendant 
would be permitted to discover such frauds as 
would vitiate a judgment against him, held that 
it was more important that such a limitation 
should exist for the purpose of ory | an end to 
litigation than that justice should be done in 
every case, citing Chancellor Kent’s decision in 
the case of Smith v. Lowry, .1 Johns, Ch. 322. 
A contrary decision, which we regard as clearly 
erroneous, is that of White v. Smith, 174 Mo. 
186, 73 S. W. 610, where the court held that 
where a surety, who had been discharged from 
liability by creditor’s release of some of prin- 
cipal’s property given as security, did not know 
of such fact and permitted judgment to go 
against her, she is not estopped thereby from 
afterwards, in another action, affirmatively re- 
lying on that defense... Judge Lamm, who is 
now on the supreme bench of Missouri, wrote 
a splendid brief, citing many authorities in op- 
position to the court’s position which is published 
in the official reports in connection with the case 
cited. The court apparently gave little con- 
sideration to this part of counsel’s carefully pre- 
pared brief whereby they fell into grievous error, 
of which Judge Lamm has since had full oppor- 
tunity to convince them and to insist that on the 
first opportunity they shall rectify their mistake. 
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Same—Where Defense Accrues After Judg- 
ment.—lf a defense to a claim, which defendant 
could not at the time of the action have inter- 
posed, subsequently arises and accrues to the 
defendant, he is not estopped by the judgment. 
Smith v. McCluskey, 45 Barb, 610. 

Same—Equitable Defenses—In jurisdictions 
where equitable and legal actions have not been 
merged it is of course clear that a purely legal 
proceeding will not bar an equitable defense for 
the very sufficient reason that such defense could 
not have been interposed in such proceeding. 
Tompkins vy. Drennen, 56 Fed. 694; Petrie v. 
Badenoch, 102 Mich. 45; Stevens v. Hertzler, 
114 Ala. 563, 22 So. 121; Cassill v. Morrow, 13 S. 
D. 1090, 82 N. W. 418; McCreary v. Casey, 45 
Cal. 128; McMahan y. Whelan, 44 Oreg. 402,.75 
Pac. 715; Waters v. Perkins, 65 Ga, 32; Mosby 
v. Wall, 23 Miss. 81; Manney v. Hamilton, 132 
N. C. 303, 43 S. E. 903. 








BOOK REVIEWS. 


ENCYCLOPEDIA OF EVIDENCE, VOL. 12. 

The subject of Evidence is by far the most 
ever present source of difficulty to the regular 
practitioner. It is easy, often,-for him to sat- 
isfactorily solve all the questions of substan- 
tive law which has any application to his case. 
but in where he comes to.court the problem of 
getting his case properly before the court or 
jury in the face of an avalanche of technical ob- 
jections by opposing counsel, is his greatest and 
most perplexing difficulty. The Cyclopedia of 
Evidence has largely overcome this difficulty. 
Here are gathered together all the questions re- 
lating to evidence in establishing facts necessa- 
ry to recover under principles of substantive 
law. And so the practitioner equipped with the 
proper volume of the Encyclopedia of Evidence 
is well equipped to meet his adversary in 
court. The current volume of this valuable 
series discusses questions of evidence under the 
following general titles, to-wit: Statute of 
Frauds; Statutes; Stipulations; Street Railroads; 
Striking Out and Withdrawal of Evidence; Sup- 
plementary Proceedings; Surety of Peace; Tax- 
ation; Telegraphs and Telephones; Tender; Tim- 
ber; Title, Towage; Trade Marks, and Trade 
Names; Transactions with Deceased Persons. 

One volume of 1052 pages and published by L. 
D. Powell Company, Los Angeles, Cal. 


BRANNAN’S NEGOTIABLE INSTRUMENTS 
LAW. 

The negotiable instruments law has now been 
adopted in thirty-four states and territories. 
This codification based largely on Judge Chal- 
mer’s draught of the English Bills of Exchange 
Act, is rapidly simplifying the subject of bills 
and notes. In many law schools the lectures are 
based on the local negotiable instruments act 
and thus the study of the act is rapidly assum- 
ing a statutory character and fast losing its 
more philosophical features. The arbitrary en- 
actments defy arguinent and students must ac- 
custom themselves to studying its provisions 
as they are accustomed to study the statute 
of frauds. Possibly it shall come to pass that 
the law on bills and notes will become a vast 
labyrinth of verbal construction. 





With the subjects of bills and notes assuming 
this character, it becomes imperative that our 
text-books on this subject should be radically 
chaneed and that they should take the form of 
full and complete annotations of the new code 
drawing the students’ attention to the rules as 
they existed at common law and the conflicts of 
authority which this act settled. 


A very excellent commentary or annotation 
of the uniform negotiable instruments law is 
that prepared by Mr. Joseph Doddridge Bran- 
nan, Bussey Professor of Law in Harvard Uni- 


versity. This annotation also includes the 
famous controversy over the provision of the 
act between Prof. James Barr Ames, Dean of 


the Harvard law faculty and Judge Lyman D. 
Brewster, thus preserving in permanent form 
this very enlightening controversy. The sug- 
gestion for proper amendments to this code are 
very important and should receive the very care- 
ful consideration of all legislators. 

Bound in one volume of 250 pages and pub- 
lished by the Harvard Law Review Association, 
Cambridge, Mass. 








HUMOR OF THE LAW. 


EVOLUTION. 


Harry Taylor for a spell 

Played first base and played it well. 

Long of head and wide of reach, 

Sharp in action, blunt in speech, 

Often have I heard it boasted 

Of the umpires he has roasted, 

How he—oh, forget it all! 

For he cried, “No rowdy ball 

In the Eastern League,” but he 

Was a magnate then, you see. 

Aye, the empty hand will double 

At the faintest sign of trouble; 

But the full hand yearns for, peace 

And its watchword is “police!” 

Seasons differ with our age, 

Young and peppery, old and sage. 
Harry Taylor. 


In his interludes of sport, 
Harry practices in court. 
And they say he pleads a case 
Much as he once played a base. 
And his partners (not in malice, 
But, perhaps, cum grano salis) 
Tell us how he gave a jar 
To the Erie county bar; 
Where, before Judge Lambert, Taylor 
Argued like a legal nailer, 
And his law, to him, seemed sounder 
Than his judgment on a grounder. 
Lambert, with a cold precision, 
Handed down a grave decision 
Adverse to our lawyer’s clients. 
Up sprang Harry in defiance, 
All his recent years forgotten, 
“John,” he yelled, “your judgment’s rotten 
Back up, Harry! play the game 
Though the law be sometimes lame. 
Play the game and never blench 
When they send you to the bench, 
Harry Taylor. 
—Edmund Vance Cooke in Success. 
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1. Abatement and Revival—Breach of Mar- 
riage Contract.—Damages are recoverable 
against the estate of a decedent for breach of 
contract to marry, notwithstanding plaintiff's 
father, after discovery of her pregnancy, killed 
decedent on his refusal to marry.—Johnson v. 
Levy, La., 47 So. 422. 

2. Abduction—For Prostitution.—The cos- 
tume provided the girl in the dive in which she 
was placed held admissible on a prosecution 
for taking away a girl for the purpose of pros- 
titution.—People v. Claudius, Cal., 97 Pac. 687. 

3. Appeal and Error—Motion For Non-Suit.— 
Where defécts in plaintiff’s case are*not cured, 
defendant’s motion for nonsuit, notwithstanding 
waiver by defendant’s introduction of evidence, 
without being renewed, may be sustained on ap- 
peal.—Dimuria v. Seattle Transfer Co., Wash., 
97 Pac. 657. 

4. Army and Navy—Terms of Discharge.— 
The terms of a discharge given to a soldier 
by order of the President, not being prescribed 
by any statute, are discretionary with the 
President, and such discretion exercised by di- 
rectine a discharge “without honor” cannot be 
review " by the courts.—Reid v. United States, 
U. S. D. C., S. D. N. Y., 161 Fed. 469. 

5. pebicotses and Cliient—Attorney’s Lien.— 
A party to a litigation held chargeable with 
notice of the lien of the adverse attorney on 
property recovered, but not that such attorney 
will acquire title to a portion of the property 
recovered under contract with his client.—Hod- 
nett v. Stewart, Ga., 61 S. E. 1124. 

6. Where Relation Begins.—After the rela- 
tionship of attorney and client has begun, any 
Subsequent changes in the agreement as to 
compensation or as to the property out of which 








compensation is to come will not-affect the rela- 
tionship.—Keenan v. Scott, W. Va., 61 S. E. 806. 

7. Bailment—Notice Where Property Is Tak- 
en From Bailee.—When property is taken from 
a bailee’s custody by valid, legal process, the 
bailee must notify the bailor of the taking 
within a reasonable time, in order to protect 
himself from being charged with the conversion 
of the property.—MacDonnell’ v, Buffalo Loan, 
Trust & Safe Deposit Co., N. Y., 85 N. E. 801. 

8. Bankruptcy—cContesting Partners.—Where 
a partner files a bankruptcy petition against the 
firm and his copartners, the copartners cannot 
be individually adjudged bankrupts over their 
protest; they not having committed an act of 
bankruptcy within four months prior to the fil- 
ing of the petition.—In re J. M. Ceballos & Co., 
U. S. D. C., D. New Jer., 161 Fed. 445. 

9. Fraudulent Sales.—Receipt of certain 
lumber by the bankrupt after it had become 
insolvent, without notice to the seller, held 
fraudulent, entitling the seller to rescind and 
recover the lumber from the bankrupt’s trustee. 
Haywood Co. v. Pittsburgh Industrial Iron 
Works, U. S. D. C., W. D. Pa., 163 Fed. 799. 

10. Petition.—A petition charging that de- 
fendant transferred her interest in certain real 
estate by way of security by permitting a judg- 
ment to be docketed against her, etc., was insuf- 
ficient to charge the act of bankruptcy defined 
by Bankr. Act. ec. 541, Sec. 3.—In re Tupper, U. 
Ss. D. C., N. D. N. Y., 163 Fed. 766. 

11. Rights of Third Persons.—The District 
Court had jurisdiction in a bankruptcy proceed- 
ing to make a summary order directing third 
persons to pay over to the temporary receiver 
sums of money which they claimed they did not 
have or which they claimed were their own 
property.—In re Friedman, U. S. C. C. of App. 
Second Circuit. 161 Fed. 260. 


12. Stay of Execution.—A bankrupt held 
entitled to a stay of execution on ‘a judgment 
against him in a state court for conversion, un- 
til twelve months after adjudication or until 
his right to a discharge has been determined if 
his application is made within that time.—In re 
Hale, U. S. D. C., D. Conn., 161 Fed. 387. 


13.——Time for Proving Claims.—A creditor 
of a bankrupt who, through mistake of law, has 
insisted on his rights as a secured creditor or 
as owner of property, which contentions were 
determined against him after the expiration of 
the year fixed for filing proofs of claim, cannot 
for that reason be deprived of the right to the 
allowance of his claims as a general creditor, 
but they may be considered as before the court 
without the necessity of filing formal proofs 
before the referee.—In re Strobel, U. S. D. C., E. 
D. N. Y., 163 Fed. 787. 


14. Banks and Banking—Wrongful Payments. 
—That checks drawn by an avent on his prin- 
cipal’s account were delivered in connection 
with gambling transactions held unavailing in 
an action against the bank where it had no 
notice.—Snyder v. Corn Exch. Nat. Bank, Pa., 
70 Atl. 876. 

15. Bills and Notes—Bona Fide Purchasers.— 
Possession of a note is presumptive evidence 
of title, but, where it is shown to have been 
obtained in fraud of the owner, the burden is 
on the holder to show that he took in good 
faith and for value—Walden v. Downing Co., 
Ga., 61 S. E. 1127. 

16. Liability of Endorsers.—In an action 
by the drawee of a draft, upon which the 
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payee’s indorsement was a forgery, against the 
bank which collected it, negligence on the part 
of the bank which drew the draft held imma- 
terial—Seaboard Nat. Bank v. Bank of Ameri- 
ca, N. Y., 85 N. E. 829. 

17. Breach of Marriage Promise—Evidence.— 
A promise of marriage may be inferred from 
such conduct and behavior as are customary 
between persons under contract of marriage.— 
Johnson v. Levy, La., 47 So. 422. 

18. Brokers—<Action For Commissions.—The 
acts of a purchaser procured by a broker sub- 
sequent to the time fixed for the performance 
of the contract held admissible to determine 
whether what the purchaser did to establish 
the rights of the broker was done in good faith. 
—Little v. Herzinger, Utah, 97 Pac. 639. 

19. Commissions.—Where brokers employ- 
ed to sell bonds procured a purchaser who was 
ready and willing to take the bonds and dis- 
closed his name to their principal, the latter 
cannot deprive them of their right to commis- 
sions by revoking their authority and itself 
making the sale to such purchaser.—Canadian 
Imp. Co. v. Cooper, U. 8S. C. C. of App., Second 
Circuit 161 Fed. 279. 

20. Cancellation of Instrument—Parties.— 
Where one dies intestate, leaving no debts, 
and there is no administration, all the heirs may 
jointly sue to cancel a deed of their ancestor 
on the ground that it is void and a cloud on 
title—Pierce v. Middle Georgia Land & Lum- 
ber Co., Ga., 61 S. E. 1114. 

21. Carriers—Baggage Companies.—A com- 
mon carrier receiving a trunk check from a 
railroad passenger under agreement to deliver 
the trunk held bound to either deliver it or re- 
turn the check.—Atlanta Baggage & Cab Co. v. 
Mizo, Ga., 61 S. E. 844. 

22. Depot Platforms and Approaches.—A 
railroad company owes to persons having busi- 
ness with it the duty of keeping in safe condi- 
tion all portions of its depot, platform, and ap- 
proaches thereto.—Alabama Great Southern R. 
Co. v. Godfrey, Ala., 47 So. 185. 

23.- Hidden Defects.—Where an _ accident 
arises from a hidden defect, which a thorough 
examination would not disclose, and which could 
not be guarded against by the exercise of a 
sound tudgment and the most vigilant over- 
sight, a carrier is not liable for an injury to a 
passenger resulting therefrom.—Roanoke Ry, 
& Electric Co. v. Sterrett, Va., 62 S. E. 385. 

24. Injury to Alighting Passengers.—In an 
action against a street railroad for injuries to 
a passenger while alighting from the unau- 
thorized giving of the signal to start by another 
passenger, defendant held not liable.—Fanshaw 
v. Norfolk & Portsmouth Traction Co., Va., 61 
S. E. 790. 


25. Shipping Contracts.—Where a shipping 
contract is made between a carrier and con- 
signee, it cannot be varied by subsequent agree- 
ment between the carrier and consignor, un- 
less acting by a consignee’s authority.—Henry 
J. Perkins Co. v. American Express Co., Mass., 
85 N. E. 895. 

26. Unreasonable Delay in Delivery.—A 
shipper of goods to be sold by the consignee 
for his benefit may maintain an action for their 
value against the carrier where they were not 
delivered, and recover the penalty for unrea- 
sonable delay in delivery allowed by Revisal 
1905, Sec. 2632.—Robertson v. Atlantic Coast 
Line R. Co., N. C., 62 S. E. 413. 























27. Charities—Pastor’s Salary.—A trust to 
apply the income to the repair of a graveyard, 
and to make up any deficiency in the salary of 
the pastor of*the church to which the graveyard 
was attached, held void—Van Syckel v. John- 
son, N. J., 70 Atl. 657. 

28. Chattel Mortgages—Property Included.— 
A morteoee, including debts, choses in action. 
ete., acquired after default shall be made, held 
not to include a chose in action which came into 
existence before default.—MacDonnell v. Buf- 
falo Loan, Trust & Safe Deposit Co., N. Y., 85 
N. E. 801. 

29. Collision—Duty of Steam Vessel.—The 
duty of a steamship to see that the lookout 
maintains constant observation and the utmost 
diligence is especially imperative in favor of 
a sailing vessel, which, under the rules, has 





the right of way.—The Dorchester, U. S. D. C., 
E. D. Va., 163 Fed. 779. 
30. Commerce—Shipments Within State.— 


The interstate commerce clause of the federal 
Constitution held not to apply to shipments 
wholly within the state—McCutchen vy. Atlantic 
Coast Line R. Co., S. C., 61 S. E. 1108. 

31. Conspiracy—Indictment.—If an_ indict- 
ment for conspiracy to unlawfully fix the price 
of a commodity and secure a monopoly thereon 
is otherwise sufficient, it is immaterial that it 
did not allege the duration of the illegal con- 
tract.—State v. Eastern Coal Co., R. I., 70 Atl. 
3. 


32. Constitutional Law—Limiting Height of 
Building.—Acts 1904, p. 63, ec. 42, limiting the 
height of buildings in a prescribed locality of 
the citv of Baltimore, held not a denial of the 
equal protection of the laws in violation of 
Const. U. S. 14th Amend.—Cochran v. Preston, 
Md., 70 Atl. 113. 


33. Obligation of Contracts.—Where a town 
contracted for the furnishing of light and water 
for public use, and later retroactive statute 
limite? the power of the town, held, that the 
latter statute was void as to such prior con- 
tract as impairin= the obligation of contracts.— 
Welch Water, Light & Power Co. v. Town of 
Welch. W. Va., 62 S. E. 497. 


34.-—Substituted Service of Process.—The 
question of the sufficiency of substituted service 
of process, embraces a proposition as to whether 
there has been due process of law within the 
state and federal constitutions.—Roberts v. Ja- 
cob, Cal., 97 Pac. 671. 


35. Contracts—Lex Loci Contractus.—Where 
the preliminary negotiations for a loan were 
made in Philadelphia, but the land mortgaged 
was situated in New Jersey, where the contract 
was to be performed, the money was paid over, 
and the papers were executed, the New Jersey 
law was the lex loci contractus.—Knoup v. Car- 
ver, N. J., 70 Atl. 660. 


36. Corporations—Invalidity of Organization. 
—A street railway company formed by the 
consolidation of two street railway companies, 
cannot, when sued on an obligation incurred by 
one of the two, assert the invalidity of its 
own or~*nization.—City of Niles v. Benton Har- 
bor-St. Joe Ry. & Light Co., Mich., 117 N. W. 
937. 

37. Notice to Officer or Agent.—A mining 
corporation receiving the price demanded for 
its property and executing a conveyance with 
presumed knowledge of the services of a bro- 
ker emvloyed by its manager and treasurer held 
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liable for commissions.—Dillard v. Olalla Min. 
Co., Or., 94 Pac. 966. 

38. Reissue of Stock.—Where a corporation 
after changing its name retired its old stock 
and issued stock in the new name, the fact that 
during a short interval while the change was 
being effected there was no stock outstanding 
did not affect the validity of its corporate fran- 
chise.—In re Western Bank & Trust Co., U. S. 
dD. C, X. D. Tex... 168 Ped. THe 


39. Criminal Evidence—Admissibility.—Tes- 
timony of witnesses that defendant intentionally 
or through accident exposed to view a pistol 
previously concealed, while resisting an arrest, 
legal or illegal, or while such arrest was pend- 
inv or in progress, is admissible.—Croy v. State, 
Ga., 61 S. E. 848. 

40. Criminal Law—Procedure.—The court in 
a criminal trial is not at liberty to disregard 
established rules of nrocedure, or settled rules 
of evidence, or the constitutional rights of the 





parties —Commonwealth v. Fishel, Pa., 70 Atl. 
865. 
41. Criminal Trial—Presumptions.—The pre 


sumption is that juries do their duty, and the 
court on appeal must assume that a jury found 
in accordance with the law, and conceded facts 
under the interpretation of the law as given 
by the court.—State v. Reed, Or., 97 Pac. 627. 

42. Damages—Warranties as to Heating Ap- 
paratus.—On breach of contract to install a 
furnace heating plant, the discomfort of the 
owner because the apparatus failed to heat the 
house as agreed, held a legitimate basis of an 
award of damages for such breach.—Dunning 
v. Reid, N. J., 69 Atl. Rep. 1013. 

43. Deeds—Construction.—The use of the word 
“remainder” in the habendum clause of a deed 
is not conclusive that a technical remainder was 
intended.—Simonds vy. Simonds, Mass., 85 N. E. 
$60. 

44. Construction as to Heirs of the Body.— 
The phrase “heirs of the body,” in a deed, 
held to mean children who were issue of the 
body of the grantee or her sister and not to 
include an adopted child.—Adams v. Merrill, Ind., 
$5 N. EE. 114, 

45. Dismissal and Nonsuit—Want of Prosecu- 
tion.— Where one of several defendants defaults, 
it is no excuse for failure to have judgment en- 
tered within the time required by statute that 
another action between the same parties is 
pending in another state.—State v. District 
Court of Ninth Judiical Dist., Mont., 96 Pac. 337. 

46. Divoree—Defenses.—A husband employ- 
ing persons to procure evidence of his wife’s 
adultery on which to obtain a divorce held not 
entitled to relief for an offense committed by 
the wife by reason of the intervention of such 





persons.—Rademacher v. Rademacher, N. J., 
70 Atl. 687. 
47. Dower—lInchoate Right.—A married wo- 


man has no inchoate right of dower in real 
estate which her husband holds under a con- 
tract to purchase, having paid only a part of 
the price—Nortnass v. Pioneer Townsite Co., 
Neb., 117 N. W. 951. 

48. Easements—Easements Appurtenant.— 
Servitudes created by owner of land which are 
plainly visible and of a character showing in- 
tention that they should be permanent held 
upon the dividing of the lands permanent ap- 
purtenances.—Rollo v. Nelson, Utah, 96 Pac. 263. 

49. Light and Air.—A quasi easement of 
light and air over adjoining property will not 








arise unless at the time of severance of title the 
lot conveyed supported a building then receiv- 
ing light and air through existing windows rea- 
sonably necessary to the enjoyment of the build- 
ing.—Fowler v. Wick. N. J., 70 Atl. 682. 


50. Eminent Domain—Damage to Abutting 
Property.—An abutting property owner held not 
entitle? to damages because the authorized lo- 
cation of a street railway company nearer his 
property than the center of the street would 
make such property less desirable and comfort- 
able as-a residence.—Wagner vy. Bristol Belt 
Line Rv. Co., Va., 62 S. E. 391. 


51. Proceedings.—A city abandoning after 
judgment of condemnation extension of a streev 
because of dissatisfaction with the award, held 
not entitled to maintain proceedings to extend 
another street located six inches south of the 
location of the first street——Northern Pac. Ry. 
Co. v. City of Georgetown, Wash., 97 Pac. 659. 

52. Property Subject——Under the law of 
West Virginia, after a railroad company has ac- 
quired and is using the right of way for its 
road, it cannot be wholly deprived thereof for 
any other public use, nor can it be subjected 
to the burden of a further easement thereon 
without compensation.—Elkins Electric Ry. Co. 
v. Western Maryland R. Co., U. S. C. C., N. D. 
W. Va., 163 Fed. 724. 

53. Equity—Pleading.—The practice on the 
filine of a plea is for complainant to set it down 
for hearing if he conceives it to be bad, and to 
traverse it if he conceives it to be good in point 
of law, but denies the truth of its averments.— 
Moore v. Moore, N. J., 70 Ati. 684. 

54. Evidence—Judicial Notice.—The court 
may take notice that it is the ordinary course, 
where a party agrees to make a real estate loan 
that existing incumbrances and attendant ex- 
penses are paid out of the loan.—Pennsylvania 
Steel Co. v. Title Guarantee & Trust Co., N. Y., 
85 N. E. 820. 

55. Res Gestae.—Declarations of an injured 
party when res gestae or made to a physician 
during treatment are admissible, but, if made 
with a view to qualifying the physician to tes- 
tify as a witness are inadmissible.—Greinke v. 
Chicago City Ry. Co., Ill, 85 N. E. 327. 

56. Warranties.—Defendant having con- 
tracted in writing that no agreement other than 
that specified shall be binding upon plaintiff, it 
could not prove that plaintiff’s agent made any 
other warranty.—Stimpson Computing Scale Co. 
v. Taylor, Ga., 61 S. E. 1131. 

57. Exchanges—Rights of Persons Not Mem- 
bers.—That a corporation transacted business 
with the officers of the Chamber of Commerce 
of Minneapolis without complying with a cer- 
tain rule held not to estop the Chamber from as- 














’ serting that the corporation was not a member, 


entitled to a lien on the membership in the 
Chamber.—McCarthy Bros. Co. v. Chamber of 
Commerce of Minneapolis, Minn., 117 N. W. 923. 

58. False Pretenses—Indictment.—That, in- 
stead of being charged with the offense of be- 
ing a cheat and swindler, one is charged by 
accusation with “cheating and swindling,” will 
not authorize the accusation to be quashed.— 
Crawford v. State, Ga., 62 S. E. 501. 

59. Federal Courts—Jurisdiction—A _ suit 
against the Attorney General an@ Board of 
Railroad Commissioners of a stgte to enjoin 
them from enforcing state statutes regulating 
railroad rates on the ground that they are con- 
fiscatory and unconstitutional is not one against 
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the state of which a federal court is denied jur- 
isdiction by the eleventh constitutional amend- 
ment.—St. Louis & S. F. R. Co. v. Hadley, U. S. 
‘Cc. C., N. D. Mo., 161-Fed. 419. 


60. KFraud—Defenses.—A party who has been 
guilty of an intentional fraud cannot show that 
the fraud might have been discovered had the 
other party exercised reasonable diligence.— 
Eastern Trust & Banking Co. v. Cunningham, 
Me., 70 Atl. 17. 

61. Frauds, Statute of—Interests in Real 
Property.—An interest acquired under an agree- 
ment to convey land to a person is an equity 
in the land, and an assignment or transfer of it 
is a grant of an interest in real property and 
must be evidenced by writing under Civ. Code, 
1895, Sec. 2185, subd. 5.—Flinner v. McVay, 
Mont., 96 Pac. 340. 


62. Persons Who May Rely on Statute.— 
The delivery of possession of land under an 
oral agreement, even if voidable under the 
statute of frauds, may not be attacked on that 
ground by creditors of the equitable vendor. 
who are neither parties nor privies to the agree- 
ment.—Pasquay v. Pasquay, Ill., 85 N. E. 316. 

63. Fraudulent Conveyances—Who Are Sub- 
sequent Creditors—A conveyance to defraud a 
wife of her support and maintenance comes 
within the rule that a conveyance made to de- 
fraud subsequent creditors will be set aside.— 
Fahey v. Fahey, Colo., 96 Pac. 251. 


64. Gaming—Enforcement of Contract.—The 
assignee of a note which is void as being based 
on a gambling transaction cannot recover from 
the maker a sum of money in his hands receiv- 
ed from the payee in similar gambling transac- 
tions.—First Nat. Bank v. Miller, Ill., 85 N. E. 
312. 


65. Garnishment—Funds in Court.—Money in 
the clerk’s hands directed to be paid to a third 
person cannot be the subject of foreign attach- 
ment, with the usual consequence that judg- 
ment may be followed by scire facias to ap- 
propriate the fund.—Shelton v. Wolthausen, 
Conn., 69 Atl. 1030. 


66. Highways—Maintenance of Trees and 
Shrubs.—An owner of the fee in a street held 
only entitled to recover damages for the wrong- 
ful destruction of trees and shrubs therein by 
trespassers on’ the theory that the abutters 
would not probably insist on their right to 
removal.—Pinkerton v. Inhabitants of Randolph, 
Mass., 85 N. E. 892. 

67. Husband and Wife—Ante Nuptial Con- 
tracts.—Where a person by antenuptial contract 
agreed to make one his heir and leave her his 
property at his death, and had at his death a 
large fortune, held that a gift of $10,000 made 
by him to his brothers and sisters was not a 
fraud upon the contract, as matter of law.— 
Dickinson v. Lane, N. Y., 85 N. E. 818. 

68. Injunction—Interference With Easement. 
—A court of equity will restrain an interfer- 
ence with the enjoyment of an easement, though 
the same has not been established at law, where 
it appears that the right is clear and certain, 
and that an injurious interruption thereof is 
threatened.—Espenscheid v. Bauer, IIl., 85 N. E. 
230. 





69.——Labor Strikes.—Injunction lies to pre- 
vent members of unincorporated labor unions 
from intimidating, by fining or threatening to 
fine, persons entering or remaining in plaintiff's 
employ, or by being parties to such acts.—L, D. 





Willecutt & Sons Co. v. Bricklayers’ Benevolent 
& Protective Unien No. 3, Mass., 85 N. E 897. 


70. Restraining Trespass.—Equity will not 
restrain a trespass unless it appears that the 
injury resulting from the trespass will be ir- 
re~vrable, and it is not sufficient simply to al- 
lege that fact, but it must be shown how and 
why it will be so.—Randall v. Freed, Cal., 97 
Pac. 669. 

71. Imsane Persons—Costs and Fees.—Where 
a receiver is appointed in lunacy proceedings, 
the court, notwithstanding respondent is found 
sane, will allow, out of the fund in the receiv- 
er’s hands, compensation for his services, taxed 
costs, counsel fees, and expenses.—In re Sulk, 
N. J., 70 Atl. 661. 


72. Judges—Certificate of Election.—The fact 
that the certificate of election issued to a dis- 
trict judge on his election at a generai elec- 
tion recited that he was elected for the un- 
exvired term of the judge who had resigned 
cannot operate to shorten the term fixed by the 
constitution and laws.—State vy. Schnitger, Wyo., 
96 Pac. 238. 

73. Judgment—Liens on Real Estate.—Under 
the New York law, a judgment becomes a lien 
on real estate from the day it is docketed in 
the county where the real estate is situated, and 
without more remains a lien for ten years.— 
In re Tupper, U.S. D. Cc. N. D. N. Y., 163 Fed. 
766. 

74. Landlord and Tenant—Duty to Repair 
Premises.—A landlord held under no obligation to 
change a goose neck leading from the eaves, 
or to put on a conductor to prevent water from 
falling and freezing on the steps.—Hannaford 
v. Kinne, Mass., 85 N. E. 187. 

75. Life Insurance—Forfeiture.—Where there 
has been no rescission nor offer or intention on 
the part of either party to rescind a contract 
of insurance, a forfeiture of payments lawfully 
received by the insurance company thereon will 
not be declared.—Dresser v. Hartford Life Ins. 
Co., Conn., 70 Atl. 39. 

76. Mandamus—Municipal Corporations.— 
Where a town contracts for the furnishing of 
light and water for public use, having power 
to tax up to certain rate at the time, the courts 
will compel the town to impose taxes at a rate 
sufficient to meet such contract.—Welch Water 
Light & Power Co. v. Town of Welch, W. Va., 
62 S. E. 497. 

77. Master and Servant—Assistant Employed 
By Servant.—An assistant, employed by a serv- 
ant paid according to the work done, and not the 
time of service, is a servant of the person in 
whose business his immediate employer is en- 
gaged.—Knicely v. West Virginia M. R. Co., W. 
Va., 61 S. EB. 811. 

78. Assumed Risk.—A servant who was not 
familiar with the condition of a block and fall, 
and had no time to examine it, did not assume 
the risk incident to the work of sustaining it in 
position until it could be fastened.—Kennedy v. 
Swift & Co., Ill., 85 N. E. 287. 

79. Care Required in Selecting Servants.— 
A master held not entitled to claim that it 
did not know a servant, sent to assist one 
whose language was English, did not know the 
language.—Beers v. Isaac Prouty & Co., Mass. 
85 N. E. 864. 

80.-——Contributory Negligence.—A conductor 
of a freight train injured in a rear end collision 
held negligent as a matter of law in failing to 
comply with the rules promulgated for the safe- 
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ty of the rear of his train, precluding a recov- 
ery for his injury.—Boucher v. Oregon R. & 
Nav. Co., Wash., 97 Pac. 661. 

81. Existence of Relation.—In an action for 
injuries sustained, the issue being whether 
plaintiff was in defendant’s employment, testi- 
mony offered by plaintiff, which did not tend 
to prove that plaintiff was not employed by 
defendant, held properly excluded.—Munsi¢c v. 
Springfield Breweries Co., Mass., 85 N. E. 840. 

82.——Negligence.—The maxim “res ipsa Jo- 
quitur” raises a prima facie case of negligence, 
which is rebuttable; and no presumption of nexy- 
ligence necessarily follows the plaintiff through 
the case.—Jenkins v. St. Paul Ry. Co., Minn., 
117 N. W. 928. 

83. Vice Principals.—The act of defendani's 
superintendent in removing the cover from a 
vat into which decedent slipped and received 
injuries from which he died held the act of a 
vice principal, and not of a fellow servant.— 
Gilbert v. Elk Tanning Co., Pa., 70 Atl. 719. 

84. Wrongful Discharge.—A servant’s right 
to recover for wrongful discharge depends on 
her ability to prove, not only that she had been 
wrongfully discharged, but that she had there- 
after tendered performance.—In re McCahan’s 
Estate, Pa., 70 Atl. 711. 

85. Mines and Minerals—Mechanics’ Lien.— 
Where men were hired to work in making im- 
provements on a mining claim at a certain sum 
per day and their board, one who devoted a part 
of his time to cooking for himself and the oth- 
ers is entitled equally with the others to a me- 
chanic’s lien for his wages.—Cascaden v. Wim- 
bish, U. S. C. C. of App., Ninth Circuit, 161 Fed. 
241. 

86.——Nature of Conveyance.—A clear dis- 
tinction between a grant of a right for term of 
years to take mineral from premises and an out- 
right sale of the minerals in place held to exist. 
Board of Sup’rs. of Hancock County v. Imperial 
Naval Stores Co., Miss., 47 So. 177. 

87. Monopolies—W hat Constitutes.—A ‘monop- 
oly embraces any combination, the tendency of 
which is to prevent competition in its broad and 
general sense, and to control prices, to the det- 
riment of the public.—State v. Eastern Coal Co., 
R. 2... 36 Aee &. 

88. Mortgages—Implied Warranty of Genuine- 
ness.—Where certain collateral securities were 
assigned to plaintiff without recourse, held, he 
was not estopped to call on defendants to make 
good his loss on learning that they were not 
genuine, notwithstanding he had expressed dis- 
satisfaction with them.—Hall v. Latimer, S. C., 
61 S. E. 1057. 

89. Intention of Parties—The rule_ that, 
where the result of the evidence on the issue 














whether a deed absolute on its face was a mort-~- 


gage is to produce doubt, the courts incline to 
construe the transaction to be a mortgage ap- 
plies where there is an agreement to reconvey. 
—Elliott v. Bozorth, Or., 97 Pac. 632. 

90. Municipal Corporations—Assessing Value 
of City Water.—In assessing the cost of water- 
ing city streets against abutting property, the 
value of the water furnished by the city from 
its aqueduct, maintained at its expense may 
be included as a part of the cost.—Corcoran v. 
Board of Aldermen of Cambridge, Mass., 85 N. 
E. 155. 

91. Contract to Complete Water System.— 
A contract for the construction of a water 
and sewer system for a town construed in an 








action against the contractor’s surety for* its 
breach, and held to require the contractor to 
complete the system for the price named there- 
in.—Atlantic Trust & Deposit Co. v. Town of 
Laurinburg, U. S. C. C. of App., Fourth Circuit, 
163 Fed. 690. 

92. Defective Sidewalks.—A town and land- 
owner, pouring surface water on a defective 
sidewalk, held to contribute to create a danger- 
ous condition, rendering either liable for in- 
juries therefrom.—Field v. Gowdy Mass., 85 N. 
E. 396. 

93. Eminent Domain.—Where a street is 
acquired by conveyance in fee or by condemna- 
tion, the abutting owner is presumed to have 
received compensation for all the servitudes to 
which the street was liable at that time.—Wag- 
ner v. Bristol Belt Line Ry. Co., Va., 62 S. E. 
391. 

94. Navigable Waters—Riparian Owners.— 
Owners of land abutting upon inland navigable 
bodies of fresh water in Washington, through 
holding by patents from the United States ante- 
dating the admission of the state, held not to 
own the land below ordinary high water.—Mc- 
Gilvra ~ Ross, U. S. C. C., 161 Fed. 398. 

95. Neglgence—Risk Assumed In Protecting 
Property.—It is not contributory negligence per 
se for one who is under the duty to protect 
provert ~ take a manifest risk to save it, un- 
less the risk was wanton or unreasonable.— 
Thompson ~. Seaboard Air Line Ry., S. C., 62 S. 
na" 

96. Use of Another’s Premises.—One acting 
on invitation has the right to presume from 
knowledge of that fact that the premises he is 
invited to use are kept reasonably safe.—Ala- 
bama Great Southern R. Co. v. Godfrey, Ala., 41 
So. 185. 

97. Violation of Ordinances.—Negligence 
cannot be predicated solely on the violation of 
a municipal ordinance, where the act prohibited 
is in itself indifferent.—Field v. Gowdy, Mass., 
85 N. E. 884. 

98. Nuisance—-Equity.—Equity will not en- 
join a nuisance, in the absence of a showing 
that there is no plain, speedy, and adequate 
remedy at law.—Randall v. Freed, Cal., 97 Pac. 
669. 

99. Payments—Excessive Telephone Charges. 
—A customer of a telephone cOmpany cannot 
recover excessive charges for services volun- 
tarily paid without fraud, mistake of fact, or 
other ground for annulling the contract.—Il- 
linois Glass Co. v. Chicago Telephone Co., IIL, 
85 N. E. 200. 

100. Powers—Rights of Beneficiaries.—Pos- 
sible beneficiaries in the event of a discretion- 
ary power being exercised in their favor can 
claim no rights as cestuis que trustent before 
the exercise of the power.—In re Keene’s Es- 
tate, Pa., 70 Atl. 706. 

101. Principal and Agent—Oral Evidence.— 
If oral evidence was admissible to vary a 
written contract for a sale of goods by showing 
an oral agreement by. the seller’s agent, the 
burden held upon the buyer to show the agent’s 
authority to make such agreement.—Dr. Shoop 
Family Medicine Co. v. J. A. Mizell & Co., N. 
c., 62 S. E. 511. 

102. Railroads—Injury to Alighting Passen- 
ger.—The act of a conductor in inviting and as- 
sisting a pasesnger to alight before the com- 
plete stopning of a slowly moving train held not 
to authorize the inference that he acted willful- 
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ly of in conscious disregard of his duty towards 
passengers.—Crosby v. Seaboard Air Line Ry.. 
8. C., 61 S. E. 1064. 

103. Receivers—Breach of Duty.—A receiver 
appointed to hold property during litigation 
cannot use the knowledge obtained by him as 
such to buy in a paramount title and set it up 
against the true owner on the conclusion of the 
litication.—Haiman vy. Burlen, Mass., 85 N. E. 
167. 

104. Receiving Stolen Goods—Knowledge.— 
Knowl:dge of a theft by the receiver of stol- 
en goods at the moment the property is received 
is an essential element of the offense.—State v. 
Rountree, S. C., 61 S. E. 1072. 

105. Sales—Default of Vendor.—Where a ven- 
dor has agreed to sell and deliver personalty at 
a particular date and defaults, the vendee may 
recover the difference between the _ contract 
price and the market value at the time and 
place of delivery.—Piedmont Wagon Co. v. 
Hudgens & McIntosh, Ga., 61 S. E. 835. 

106. Passing of Title—Where, under in- 
structions from the purchaser, liquors sold are 
forwarded to him by express marked “C. O. D.,” 
on delivery to the carrier title passes to the 
purchaser, though he is not entitled to posses- 
sion until he tenders the price.—State vy. Mullin, 
Ohio, 85 N. E. 556. 

107. S-ecific Performance—Delivery of Per- 
sonaltv.—It is not essential to the statement 
of a good cause of action for specific perform- 
ance of a contract to assign corporate stock that 
the bill show that the complainant is entitled to 
an accounting for the amount of dividends the 
stock has earned.—Bernier v. Griscom-Spencer 
co, U. 8. CC, & D. N. Y.. 161 Fed. 438. 

108. Ground for Relief.—Where a vendee 
refused to complete a contract of sale on the 
ground of a supposed defect in the titie, he 
could not after the vendor had sold to a third 
person, waive the defect and demand specific 
performance of the contract.—Newman vy. John- 
son, Md., 70 Atl. 116. 

109. Right to Legal Relief.—Where a ven- 
dor repudiated his contract for the sale of real 
estate, and put it out of his power to comply 
with its terms by a conveyance to a third per- 
son, a tender by the purchaser was not neces- 
sary before filing a bill for specific performance. 
Brauer y. Laughlin, Ill., 85 N. E. 283. 

110. Street Railroads—Concurrent Negligence. 
—On injury to a pedestrian resulting from the 
concurrent negligence of both the pedestrian 
and street railway company, the pedestrian held 
not entitled to recover.—Riedel v. Wheeling 
Traction Co., W. Va., 61 S. E. 821. 

111. Franchise.—A franchise to a _ street 
railway company construed, and held to give to 
the city the option to terminate the rights of 
the company and, the city not having exercised 
the ontion, it may hold the company on its 
agreement to pay a part of the cost of paving 
a street.—City of Niles v. Benton Harbor-St. 
Joe Ry. & Light Co., Mich., 117 N. W. 937. 

112. Injury to Passenger.—A _ declaration 
alle~es that a street car company carelessly and 
negligently permitted its cars, exits, and run- 
nipg board to be greatly crowded, whereby 
plaintiff, while attempting to alight, was in- 
jured, states a cause of action.—Dunham _v. 
Public Service Corp. of New Jersey, N. J., 69 
Atl. 1012. 


113. 




















Licensees.—A newsboy entering a 





street car for the purpose of selling papers, 





without paying fare, held not a passenger, but 
a mere licensee or trespasser.—Rosenkovitz v. 
United Rys. & Electric Co. of Baltimore City, 
Md., 70 Atl. 108. 

114. Negligence.—Where a child six years 
old is injured from being struck by a street car 
while crossing the track, it is not necessary 
that the acts of the company’s servants have 
been wanton or willful to hold it liable for in- 
juries.—Heinzle v. Metropolitan St. Ry. Coa., 
Mo., 111 S. W. 536. 

115. Taxation—Debts Due Nonresidents.— 
Debts due on open account to a nonresident 
are taxable at the domicile of the debtor, when 
they have arisen out of a business carried on 
in the taxing district and form a part of the 
capital of the business.—Liverpool & London & 
Globe Ins. Co. v. Board of Assessors, La., 47 
So. 415. 

116. ‘Yorts—Subpoena Duces Tecum.—Plain- 
tiff held not entitled, under a subpoena duces 
tecum, to have brought in a quantity of papers, 
that he m: search through them to gather 
evidence.—American Car & Foundry Co. y. Alex- 
andria Water Co., Pa., 70 Atl. 867. 

117. YTrinl—Evidence.—It is error for the 
court to refer to negligence of decedent as 
“light” and that of defendant as “heavy,” where 
there is no evidence to such effect.—Weir v. 
Haverford Electric Light Co., Pa., 70 Atl. 874. 

118. ‘Trover and Conversion—Demand.—tThe 
purpose of a demand of property by the owner, 
where the converted property came lawfully 
into the possession of the conversioner, is to 
make an otherwise lawful possession uniawful. 
—MacDonnell v. Buffalo Loan, Trust & Safe De- 
posit Co., N. Y., 85 N. E. 801. 

119. Trusts—Equity Jurisdiction.—Facts held 
to make defendants trustees in invitum and to 
give eouity jurisdiction to compel them to ac- 
count.—vWeltlers v. Rhodes, Ala., 47 So. 183. 

120. Execution of Trust.—Testator’s widow 
held entitled to a life estate only with remain- 
der or reversion to complainants; the property 
going to them at her death regardless as to 
whether she died testate or whether she made 
a conveyance as she agreed to.—Peters v. 
Rhodes, Ala., 47 So. 183. 

121. Vendor und Purchaser—Rights Acquired. 
—An e~reement for the sale of certain property 
at a fixed price, to be paid on the execution 
of a satisfactory deed, was not void, because 
the purchaser did not absolutely bind himself 
to take the property.—Whited & Wheless v. 
Calhoun, La., 47 So. 415. 

22. Weights and Measures—Police Power.— 
Forbidding sale of false tables of values to 
be used on self-computing scales held to be 
within the police power.—Moneyweight Scale 
Co. v. McBride, Mass., 85 N. E. 870. 

123. Wills—Nature of Testamentary Disposi- 
tion.—The doctrine that an attempt by a grant- 
or to make disposition of his estate after his 
death, without complying with the requirements 
of the statute of wills, is void, held not applic- 
able where the grantor divested himself of his 











‘propertv in his lifetime.—Robeson v. Duncan, 


N. J., 70 Atl. 685. 

124. Rights of Remainderman.—Where tes- 
tator at the time of his death owned bonds of 
a value exceeding their par value, which be- 
came part of the trust fund to pay the income 
to a person for life, with remainder over, the 
entire interest derived from the bonds belonged 
to the life tenant.—Ballantine y. Young, N. J., 
$5 N. E. 668. 

125. Witnesses—Transactions With Deceased 
Persons.—In an action by an administratrix on 
notes payable to her intestate, the incompetency 
of plaintiff to testify to transactions with intes- 
tate held removed, under St. 1898, Sec. 4069, by 
defendant examining witnesses concerning such 
transaction.—Anderson y. Anderson, Wis., 117 
N. W. 801. 














